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The strength of the Constitution lies in the 

determination of the citizens to defend it 

-Abraham Lincoln 

Constitution is the backbone of a country’s 

governance and AIL Centre for Research in 

Constitutional Law and Policy (CRCLP) 

provides a forum for delving into and 

deliberating about the developments and 

events in the country from the purview of the 

Constitution.  

With the motto of “Labor Omnia Vincit” in 

mind, CRCLP has worked towards its goal this 

year by initiating the Online Constitutional 

Law Lecture Series; and successfully 

conducting the first AIL intra-institute 

Judgement Analysis Competition, 2021. With a 

diligent team of eight persevering student 

coordinators, the society has also revamped its 

official blog, with updates on current legal 

topics discussed from the Constitutional law 

perspective, put up as blog posts regularly.  

This first issue of the CRCLP Reporter begins 

with a set of four stimulating articles on the 

current constitutional challenges faced by the 

country. It also comprises a detailed report of 

the activities and achievements of CRCLP from 

January, 2021 to June, 2021, followed by the 

Winning Entry of the first AIL Intra-Institute 

Judgement Analysis Competition, 2021. 

Team CRCLP looks forward to continue 

working towards its goal in the times to come. 

(Write-up by Muskan Dang, 3rd Year) 
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MAKING THE ELECTION 

COMMISSION OF INDIA A 

STRONGER CONSTITUTIONAL 

BODY 

-Preyoshi Bhattacharjee (4th Year) 

The terms often used to refer the Election 

Commission of India are “independent 

body” and “constitutional body.” It most 

certainly is a Constitutional body provided 

for by Article 324 of the Indian 

Constitution. Since free and fair elections 

are an integral part of a democracy, the 

Election Commission of India (ECI) has a 

very important role to play for the effective 

functioning of the democratic system in 

India. The superintendence, direction, and 

control of the preparation of electoral rolls 

for, and the conduct of, all elections to the 

Parliament and to the Legislatures of every 

State and of the election to the offices of 

President and Vice- President are certain 

crucial duties that are assigned to the 

Election Commission under the 

Constitution of India.1 

In the wake of recent State Legislative 

Assembly elections especially, where 

 
1 Art. 324, cl. 1, The Constitution of India.  
2 Debayan Roy, Election Commission files appeal 

in Supreme Court against “murder charges” 

comment by Madras High Court, BAR AND 

BENCH (Jun 25, 2021, 09:54 PM) 

https://www.barandbench.com/news/litigation/elect

ion-commission-appeal-supreme-court-against-

murder-charges-comment-madras-high-court.  
3 An Inquiry into India’s Election System: Are 

elections in India free and fair? 58 CCE VOL II 

(Mar 2021).  

covid-19 has been a threat, the Election 

Commission was criticized for its alleged 

failure to implement the Model Code of 

Conduct, covid protocols, etc.2 The ECI has 

been accused of acting in a suspicious 

manner before elections with respect to the 

scheduling of elections, non-transparency 

in dealing with voter list, irregularity 

allegations and it has also been charged 

with not maintaining a level playing field 

during the campaigning period,3 especially 

with respect to ensuring compliance with 

the Model Code of Conduct (MCC).4 

According to a recent report by the 

Citizen’s Commission on election (which is 

an NGO chaired by former Supreme Court 

Judge Madan B. Lokur and includes former 

IAS officers, retired High Court judges 

etc.), despite the plenary powers vested in 

the EC, recent years have been replete with 

instances5 of the ECI failing to keep a check 

on political parties, when it comes to the 

conduct of free and fair elections. 

4 See also Chief Election Commissioner of India v. 

M.R. Vijayabhaskar, Civil Appeal No.1767 of 

2021 (Arising out of SLP (C) No.6731 of 2021). 

D/d. 6.5.2021. 
5 NaMo TV: It came, it conquered (the EC). And 

now it’s gone., THE WIRE, (Jun 25, 2021, 10:15 

PM) https://thewire.in/media/as-polls-draw-to-a-

close-namo-tv-slips-off-air.  
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With respect to the appointment and 

composition of the Election Commission, 

certain issues seem to emerge. Originally, 

the commission had only one Election 

Commissioner but by an order dated 1st 

October 1993, the President has fixed the 

number of other Election Commissioners as 

two, until further orders. Article 324(5) of 

the Constitution is intended to ensure the 

independence of the ECI and free it from 

external, political interference and thus 

expressly provides that the removal of the 

Chief Election Commissioner (CEC) from 

office shall be on “like manner and on the 

like grounds as a Judge of the Supreme 

Court”. Nevertheless, a similar 

impeachment procedure is not prescribed 

for the other Election Commissioners under 

Article 324(5), and they are treated at par 

with the Regional Commissioners.  

 
6https://www.google.com/url?sa=i&url=https%3A

%2F%2Findianexpress.com%2Farticle%2Fopinion

%2Fcolumns%2Findian-electoral-reforms-

democracy-voting-

6580541%2F&psig=AOvVaw3YtGtc_hWRlekn20

LsU1tt&ust=1626728493659000&source=images

The Hon’ble Supreme Court in the case of 

T.N. Seshan, CEC v Union of India7 held 

that the CEC was not superior to the 

Election Commissioners stating: “As 

pointed out earlier, the scheme of Article 

324 clearly envisages a multi-member body 

comprising the CEC and the ECs. The RCs 

may be appointed to assist the Commission. 

If that be so the ECs cannot be put on par 

with the RCs. As already pointed out, ECs 

form part of the Election Commission, 

unlike the RCs. Their role is, therefore, 

higher than that of RCs.” 

The current wordings of Article 324(5) 

require an amendment to bring the removal 

procedures of Election Commissioners at 

par with the CEC, and thus to provide them 

with the “same protection and safeguard” 

as the CEC for the proper functioning of the 

Election Commission of India.8 The power 

of appointment of the CEC and the Election 

Commissioners lies with the President vide 

Article 324(2) of the Constitution. 

Although the issue of appointments was 

discussed in the Constituent Assembly and 

a suggestion was floated to make the 

appointments subject to confirmation by a 

two-thirds majority, in a joint session of the 

&cd=vfe&ved=0CAsQjRxqFwoTCNjt3o_C7fECF

QAAAAAdAAAAABAD 
7 T.N. Seshan, CEC v Union of India (1995) 4 

S.C.C. 611.  
8 Proposed electoral reforms, Election Commission 

of India, 19 (2004).  
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Parliament, it was rejected.9 Consequently, 

Article 324(2) left it open for the 

Parliament to legislate on the issue and in 

the absence of any Parliamentary law 

governing the appointment issue, the 

Election Commissioners are appointed by 

the President who ultimately acts on the aid 

and advise of Council of Ministers headed 

by the Prime Minister. So, how can we 

expect a body to be impartial to all the 

parties if the appointment of the body is 

done by the party in majority?  

The Goswami Committee in 1990 

recommended a change in the appointment 

process, suggesting that the CEC should be 

appointed by the President in consultation 

with the Chief Justice of India and the 

Leader of the Opposition in the Lok 

Sabha10. In turn, the CEC should be 

additionally consulted on the question of 

appointment of the other Election 

Commissioners and the entire consultation 

process should have statutory backing. 

Thus, if the appointment is made by 

following the Goswami Committee’s 

suggestion and modifying it a little, the 

appointment of all the Election 

Commissioners (including the CEC) should 

be made by the President in consultation 

 
9 V.S. Rama Devi and S.K. Mendiratta, How India 

votes: Election Laws, Practice and Procedure, 179, 

3rd ed., (2014). 
10 Report of The Committee on Electoral Reforms, 

Government of India, 9 (May 1990).   

with a three-member collegium or selection 

committee, consisting of the Prime 

Minister, the Leader of the Opposition of 

the Lok Sabha and the Chief Justice of 

India. This would help to ensure the 

independence of ECI. Furthermore, the 

appointment procedure should be given 

statutory recognition, which could be done 

by an amendment in the existing Election 

Commission (Conditions of Service of 

Election Commissioners and Transaction of 

Business) Act, 1991, by including a 

separate chapter on appointment of the 

Election Commission of India. The 

importance of the Election Commission of 

India in the proper functioning of the Indian 

democracy in letter and spirit is immense, 

and therefore, correcting and amending the 

existent aberrations holds great 

significance. 

11 

11https://www.google.com/url?sa=i&url=https%3A

%2F%2Fwww.facebook.com%2FECI%2F&psig=

AOvVaw2KZaUBo9h9t8epINZ3I4ob&ust=162672

7491933000&source=images&cd=vfe&ved=0CAs

QjRxqFwoTCNDDu6e-

7fECFQAAAAAdAAAAABAD 
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ANTI- CONVERSION LAWS AND 

THE INDIAN CONSTITUTION  

-Kanishka Chopra (1st Year) 

 

“There is a difference between exercising 

religious beliefs and imposing them on 

others” ― Joseph Kennedy III 

Propagation12 of religion enjoys 

constitutional protection under the right to 

freedom of religion, conversion does not13  

and the reason why ‘propagation’ has been 

subjected to such amount of criticism is 

because of its nexus14 with the term 

‘conversion’15. To address this issue, the 

Parliament of India has at numerous stages 

introduced a number of anti-conversion 

Bills with the purported aim of preventing 

conversions brought about by coercion or 

inducements, but none saw the light of the 

day. 

At first, the Indian Conversion Regulation 

and Registration Bill was introduced in the 

year 1954. This Bill “involved enforcement 

of the licensing of missionaries and the 

 
12 See Digyadarsan Rajendra Ramdassji v. State of 

Andhra Pradesh, 1970 A.I.R. 181. 
13 Neha Chauhan, Religious Conversion and 

Freedom of Religion in India: Debates and 

Dilemmas, 1, Summer Issue ILI Law Review,126, 

(2017). 
14 Saadiya Suleman, Freedom of Religion and Anti 

Conversion Laws in India: An Overview, ILI Law 

Review, 105, (2010). 
15 See Divya Sharma, Religious Conversion and 

freedom of religion, IPLEADERS (July 6, 2021, 

3:44 PM) https://blog.ipleaders.in/religious-

conversion-law/ 

registration of conversion with the 

government officials”16. However, the said 

Bill could not gather the majority support in 

the lower house of Parliament and was 

rejected by its members. After the failure of 

this Bill, another Bill was introduced, the 

Backward Communities (Religious 

Protection) Bill in 1960 which aimed at 

“checking the conversion of Hindus to 

‘non-Indian religions’ which according to 

the definition given in the Bill, included 

Islam, Christianity, Judaism, and 

Zoroastrianism”17. In 1979, yet another Bill 

was introduced, the Freedom of Religion 

Bill which sought “official curbs on inter-

religious conversion.” Due to a lack of 

parliamentary support, all of these Bills 

were not passed by the Parliament.  An 

Anti-Conversion Law at the State level was 

first enacted by the State of Orissa in 1967 

followed by Madhya Pradesh in 196818.  

These Freedom of Religion Acts or ‘Anti-

Conversion Laws’ are State-level statutes 

enacted to regulate non-voluntary religious 

16 Manimugdha S Sharma, History of Anti-

Conversion laws in India, TIMES OF INDIA (July 

6, 2021, 3:44 PM) 

https://timesofindia.indiatimes.com/india/explained

-history-of-anti-conversion-laws-in-

india/articleshow/79472537.cms 
17 Dr. Abhishek Atrey, Anti-Conversion Laws and 

their Constitutionality, INDIA LEGAL (July 6, 

2021, 3:59 PM) 

https://www.indialegallive.com/top-news-of-the-

day/news/anti-conversion-laws-and-their-

constitutionality/ 
18 The M.P. Dharma Swatantrya Adhiniyam, 1968; 

http://www.bareactslive.com/MP/MP218.HTM 
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conversions with the aim of confining 

communities' and individuals' ability to 

convert "from the religion of one's 

forefathers," often in the name of protecting 

those who make up society's ‘weaker’ 

sections—women, children, backward 

castes, and untouchables. The underlying 

idea behind these statutes is that they aim to 

prevent ‘forceful or fraudulent’ conversions 

that are carried out by means of ‘allurement 

or inducement’ The laws provide for the 

penalties that could be imposed if there is a 

breach of the provisions. The Orissa 

Freedom of Religion Act provides for 

stricter punishments if women, children, or 

members of scheduled castes or schedule 

tribes (SC/ST) are converted based on the 

idea that those who convert individuals 

from these groups exploit their “poverty, 

simplicity, and ignorance.”19  

The Orissa Act of 1967 was however, 

challenged in the case of Yulitha Hyde v. 

The State of Orissa20 where the Act was 

eventually declared ultra vires and 

conversion was viewed as “a right inherent 

in the right to freedom of religion as 

guaranteed by the Indian Constitution". 

Two years later, the Madhya Pradesh 

Adhiniyam21 was challenged on similar 

grounds. However, the Court upheld the 

 
19 Lalit Mohan Suri, The Current Indian Statutes, 5 

(Chandigarh: Law Register Press, 1968). 
20 Yulitha Hyde v. The State of Orissa, A.I.R. 1973 

Ori 116. 

validity of the statute and justified the 

State’s legislative competence by 

classifying statutes “preventing 

conversions by prohibited means” as 

matters pertaining to public order. 

Considering the opposing verdicts, the 

Supreme Court in Rev Stanislaus v. State of 

Madhya Pradesh,22attempted to 

conclusively resolve the matter by 

ascertaining if “the fundamental right to 

practice and propagate religion includes the 

right to convert.” The Court, speaking 

through Justice Ray, held that the ‘freedom 

of conscience’ guaranteed under Article 

25(1) was equally available to all citizens 

and not just followers of a particular 

religion. Deducing from this, the Court 

further laid down that “there is no 

fundamental right to convert another person 

to one’s religion because if a person 

purposely undertakes the conversion of 

another person to his religion, as 

distinguished from his effort to transmit or 

spread the tenets of his religion, that would 

impinge on the ‘freedom of conscience’ 

guaranteed to all the citizens of the country 

alike”  

In response to the decision in Stainislaus, 

H.M. Seervai, while commenting on the 

confusion created by the judgment, 

21 The M.P. Dharma Swatantrya Adhiniyam, 1968; 

http://www.bareactslive.com/MP/MP218.HTM 
22 Rev. Stanislaus v. State, 1975 AIR M. P. 
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observed that propagation of religion would 

inevitably result in conversion.23 

Various International instruments like the 

Universal Declaration of Human Rights 

(UDHR) under Article 18,24 European 

Convention on Human Rights (ECHR) 

under Article 925 and even ICCPR 

(International Covenant on Civil and 

Political Rights) under Article 1826 

recognize that right to conversion is 

implicit in the right to freedom of religion. 

At present, such laws are in effect in eight 

states including Arunachal Pradesh, Orissa, 

Madhya Pradesh, Chhattisgarh, Gujarat, 

Himachal Pradesh, Jharkhand, and 

Uttarakhand.27 However, what has sparked 

criticism and skepticism is the Uttar 

Pradesh Prohibition of Unlawful 

Conversion of Religion Ordinance, 2020, 

passed by the UP Government on 28 

November 2020 which has recently 

attracted dissent from various circles for 

being a ‘law against Love Jihad’ and for 

imposing extremely harsh punishments. 

This Ordinance makes the act of conversion 

a non-bailable criminal offence with a 

 
23 H.M Seervai, Constitutional Law of India 1289 

(Universal Law Publishing 2013). 
24 Universal Declaration of Human Rights 1948, Art. 

18. 
25 European Convention on Human Rights, art. 9. 
26 South Asia Human Rights Documentation Centre, 

Anti-Conversion Laws: Challenges to Secularism 

and Fundamental Rights, 43 Economic and Political 

Weekly 63, (2008), www.jstor.org/stable/40276904. 
27 Aneesha Mathur, Anti-conversion laws in India: 

How states deal with religious conversion, INDIA 

punishment of up to 10 years for violation 

of its provisions along with other sanctions. 

The law has also been criticized on the 

grounds of violating an individual’s right to 

marry a person of one’s choice and being 

violative of the fundamental right to life 

which entails the right to privacy and 

autonomy. The law proposes to criminalize 

religious conversion in two instances, that 

is if it has been done through ‘fraud, 

misrepresentation or coercion’ and if the 

conversion is ‘done solely for the purpose 

of marriage’.   

In the case of Shafin Jahan v. Ashok KM,28 

the Hon'ble Supreme Court upheld the 

“right to marry a person of one’s choice as 

a part of Article 21” and further held that 

“the Constitution protects the ability of 

each individual to pursue a way of life or 

faith to which he or she seeks to adhere.”  

It is submitted that the existing legislations 

already address29 the alleged problem of 

conversions caused by force, allurement, or 

fraud, hence passing of anti-conversion 

laws30 is not completely necessary. The 

Right to Freedom of Religion would be 

TODAY (July 6, 2021, 4:00 PM) 

https://www.indiatoday.in/news-analysis/story/anti-

conversion-laws-in-india-states-religious-

conversion-1752402-2020-12-23 
28 Shafin Jahan v. Ashok KM, A.I.R. 2018 SC 357. 
29  Sections 295A, 118, and 298, 119 of the Indian 

Penal Code 1860 
30 Sanjay Ghose, Unsustainable Laws, LAWYERS 

COLLECTIVE (July 6, 2021 5:00 PM) 

http://www.lawyerscollective.org/lcag/freedownloa
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illusory if one was not permitted to choose 

one’s religion freely. Many an international 

instrument recognize the right to 

conversion as a part of the right to freedom 

of religion. However, it cannot be ignored 

that passion, sometimes, defies logic and 

emotion triumphs over reason, especially 

when the topic of discussion is religion, and 

conversion is at stake. Ours is a nation 

where politics and religion31 are often, 

inter-twined, which sometimes becomes 

the harbinger of destruction. The question 

still remains whether we need a law at the 

cost of the rights of another. 

 

 

 

ds/magzine2oo1/ 

January%2O2ooi/unsus_stein_able laws.htm 
31 Saadiya Suleman, Freedom of Religion and Anti 

Conversion Laws in India: An Overview, ILI Law 

Review, 105, (2010). 
32 https://www.google.com/url?sa=i&url=https% 

3A%2F%2Fwww.indialegallive.com%2Ftop-news-

32 

 

of-the-day%2Fnews%2Fanti-conversion-laws-and-

their-

constitutionality%2F&psig=AOvVaw2wH1MDIQ

qrR0LMbUY3ikBM&ust=1626727665159000&so

urce=images&cd=vfe&ved=0CAsQjRxqFwoTCNj

ojfy-7fECFQAAAAAdAAAAABAD 
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INFORMATION TECHNOLOGY 

(INTERMEDIARY GUIDELINES 

AND DIGITAL MEDIA ETHICS 

CODE) RULES, 2021 -ONE STEP 

FORWARD OR TWO STEPS 

BACK FOR THE RIGHT TO 

PRIVACY? 

-Vani Saini (2nd Year) 

 

The Information Technology (Intermediary 

Guidelines and Digital Media Ethics Code) 

Rules, 2021 have been recently passed and 

they supersede the Rules issued under 

Section 79 of the IT Act in 2011. The brief 

structure of the 2021 Rules is as follows: 

 Part I of the guidelines lays down 

the definitions of relevant terms. 

 Part II particularly deals with the 

regulation of intermediaries, due 

diligence to be observed by the 

intermediaries, and setting up of a 

grievance redressal mechanism. 

 Part III deals with the regulation of 

digital news media (though there is 

a lack of clarity on exactly which 

news media these Rules apply to) 

and OTT platforms, such as Netflix, 

Amazon Prime and 

 
33 Sanjay Kanojia, Explainer: Why India’s new 

rules for social media, news sites are anti-

democratic, unconstitutional, SCROLL (July 6, 

2021, 7:00 PM) 

https://scroll.in/article/988105/explainer-how-

indias-new-digital-media-rules-are-anti-

democratic-and-unconstitutional. 
34https://pib.gov.in/PressReleasePage.aspx?PRID=

1557159 

Disney+Hotstar. It is to be noted 

that Part III is administered by the 

Ministry of Information and 

Broadcasting.33 

The main intention behind introducing such 

stringent guidelines stems from an array of 

various orders and reports including the 

Calling Attention Motion on ‘Misuse of 

Social Media and spreading of fake news’ 

admitted in the Rajya Sabha on July 26, 

201834; the Hon'ble Supreme Court's order 

dated December 11, 201835 which observed 

that the Government of India should frame 

necessary guidelines to eliminate child 

pornography, rape etc. from content hosting 

platforms and other applications; the 

Hon'ble Supreme Court’s order dated 

September 24, 201936 directing the 

Ministry of Electronics and Information 

Technology to apprise the timeline in 

respect of completing the process of 

notifying the new rules; and lastly, the 

report of the Ad-hoc committee of the 

Rajya Sabha dated February 3, 202037 

relating to the alarming issue of 

pornography on social media and its effect 

on children and society as a whole. 

35 Re: Prajwala Letter Dated 18.2.2015 Videos of 

Sexual Violence and Recommendations (December 

11, 2018) 
36 Facebook Inc. v. Union of India, (SC) (2019) 76 

Orissa Cri. R. 683 (SC) 
37https://pib.gov.in/PressReleasePage.aspx?PRID=

1700766 
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In the recent years, India’s privacy and free 

speech jurisprudence has witnessed an 

array of dynamic changes, from the 

judgment in Selvi v. Karnataka,38 wherein a 

distinction between physical and mental 

privacy was acknowledged; to the 

landmark case of Justice K.S. Puttuswamy 

(Retd.) & anr. V. Union of India v. ors.,39 

wherein right to privacy was accepted as a 

Fundamental Right. The new guidelines 

have caught everyone off guard since it is 

seen by many as a striking blow to the 

promising environment of freedom ensured 

by the judiciary over the years. Have we 

moved one step forward or two steps back? 

It has been alleged that the 2021 Rules are 

violative of Article 14, 19(1)(a) and 

19(1)(g) of the Constitution. The 

government’s stance is based on the 

averment that Right to Privacy is in itself 

subject to “reasonable restrictions” and IT 

Rules are an example of such restriction. 

However, the series of cases filed in the 

Supreme Court show that the parties 

affected are not really satisfied with this 

stance and want the judiciary to intervene 

and clear the air surrounding the issue. 

 
38 Selvi v. Karnataka, (2010) 7 SCC 263 
39 39 Justice K.S. Puttuswamy (Retd.) & anr. V. 

Union of India v. ors., (2017) 10 SCC 1 
40https://www.google.com/url?sa=i&url=https%3A

%2F%2Fitlawconsultancy.com%2Fen%2F&psig=

AOvVaw15kLM6pQLs18lky3XqNkMi&ust=1626

728674689000&source=images&cd=vfe&ved=0C

AsQjRxqFwoTCKju4ePC7fECFQAAAAAdAAA

AABAQ 

40 

In a recent development, the Madras High 

Court has issued notices to the Union 

Ministries of Electronics and Information 

Technology and Information & 

Broadcasting on a plea by Digital News 

Publishers Association — a 13-member 

collective of the nation’s biggest news 

media companies — challenging the 

Constitutional validity of the Information 

Technology (Intermediary Guidelines and 

Digital Media Ethics Code) Rules, 2021 (IT 

Rules, 2021).41  The most controversial 

provision of the 2021 Rules is Rule 4, 

which requires the social media 

intermediaries to identify the first 

originator of any particular information “in 

the context of the prevention, detection, 

investigation, prosecution or punishment of 

an offence.” As contended by WhatsApp in 

41 Radhika Roy, 'Legacy Media Houses Wrongfully 

Classified as Digital Media’ DNPA Moves Madras 

High Court Against IT Rules, LIVE LAW (July 6, 

2021 7:10 PM) https://www.livelaw.in/top-

stories/madras-high-court-digital-news-publishers-

association-dnpa-it-rules-legacy-media-house-

176153 
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its plea to the Supreme Court “Requiring 

messaging apps to ‘trace’ chats is the 

equivalent of asking us to keep a fingerprint 

of every single message sent on WhatsApp, 

which would break end-to-end encryption 

and fundamentally undermines people’s 

right to privacy." If the authorities are 

allowed to access user data and restriction 

of content without any judicial oversight 

mechanism, it can further lead to human 

rights violations. This is particularly 

concerning since it might lead to a climate 

of self-censorship.42   

In this light, the recent statement by the 

United Nations Special Rapporteur on 

Right to Freedom of Speech and Expression 

showcases the conundrum that already 

surrounds the new rules. The UN body 

criticized certain provisions of the IT Laws 

stating that they undermine India’s 

obligations under International Law, 

adversely affect G7 commitments, and that 

in their current form, they do not, conform 

with international human rights norms.43  

 
42UN special rapporteurs express concern over 

India's new IT Rules, THE HINDU (July 6, 2021 

7:20 PM)  

https://www.thehindubusinessline.com/info-

tech/united-nations-special-rapporteurs-express-

concern-over-indias-new-it-

rules/article34849741.ece. 
43 India's New IT Rules Do Not Conform With 

International Human Rights Norms: UN Special 

Rapporteurs, LIVE LAW (July 6, 2021 7:25 PM)  

https://www.livelaw.in/news-updates/indias-new-

Regulation has an important place in the 

scheme of things, and no one advocates 

giving a free pass to the digital platforms. 

Some amount of tightening of policy is 

inevitable given the new challenges.44  

However, it would be wrong to presume 

that by implanting itself in the grievance 

redressal process or by making platforms 

share more information, the government 

will be able to solve these problems. This 

could turn out to be a double-edged sword 

in a country which does not have a data 

protection law. When such is the situation, 

it becomes imperative for the Judiciary to 

intervene and provide a clarity on the issues 

that concerns the lives of millions of 

people.

45 

it-rules-do-not-conform-with-international-human-

rights-norms-un-special-rapporteurs-175978. 
44 A wolf in watchdog’s clothing: On government’s 

move to regulate digital media, THE HINDU (July 

6, 2021 8:00 PM) 

https://www.thehindu.com/opinion/editorial/a-

wolf-in-watchdogs-clothing-the-hindu-editorial-on-

indian-governments-move-to-regulate-digital-

media-platforms/article33956670.ece 
45https://www.google.com/url?sa=i&url=https%3A

%2F%2Fwww.csoonline.com%2Farticle%2F3453
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CONTEMPT JURISDICTION OF 
COURTS OF RECORD 

-Ms. Tanvir Dhaliwal, Assistant 

Professor of Law 

 

The Court’s power to punish for contempt 

by its very nature is one of the most 

contentious issues in public law discourse 

in India. Competing claims like the right of 

Judiciary to uphold its dignity on one hand, 

and the individual right to free speech on 

the other have led to continuous conflicts 

between various stakeholders like the Bar 

and the Bench; Executive and Judiciary; 

media and Courts on multiple occasions46. 

These conflicts are further heightened by 

ambiguities in the law of contempt and its 

inconsistent application by the Courts.47  

Out of the various debates pertaining to the 

contempt jurisdiction of Constitutional 

courts, the central argument revolves 

around the issue of locating the source of 

contempt power of the Courts of Record. 

Foremost of the two claims, is that being 

Courts of Record, the power to punish for 

contempt vests in them as an inherent right. 

 

078%2Findia-s-it-act-2000-a-toothless-tiger-that-

needs-immediate-

amendment.html&psig=AOvVaw15kLM6pQLs18l

ky3XqNkMi&ust=1626728674689000&source=im

ages&cd=vfe&ved=0CAsQjRxqFwoTCKju4ePC7f

ECFQAAAAAdAAAAABAX 
46 V. Krishna Ananth, Contempt, the Press and 

Judiciary: A Tale from Another Time, THE WIRE 

(June 30, 2021, 4:15 PM) 

https://thewire.in/law/contempt-the-press-and-the-

judiciary-a-tale-from-another-time 

It is further asserted that being an inherent 

power, any question regarding the scope of 

this power- like disputes as to jurisdiction, 

meaning of contempt, extent of punishment 

and procedure to be followed in contempt 

cases, can only be decided by the concerned 

court.48 The justification for recognizing 

this power as inherent and essential to the 

status of Court of Record is derived from a 

similar right available under the English 

Common law where this power is regarded 

as an important prerequisite for ‘sustaining 

the status and dignity of such courts and for 

carrying out effective administration of 

justice’.49 Framers of the Constitution, 

while realizing the importance of this 

power, vested the same in the Supreme 

Court under Article 129 and High Courts 

under Article 215 in their capacity as courts 

of record.  

A parallel claim that opposes the ‘inherent 

absolute power’ argument is that despite 

being an inherent power, the same is not 

free from restrictions and the Court’s 

discretion on the matter needs to be 

regulated, controlled and even limited by a 

47 Yashika Sharma, Arvind Sharma, The Need to 

Revisit Anachronistic Criminal Contempt Laws in 

India, BAR AND BENCH (June 30, 2021, 5:00 PM) 

https://www.barandbench.com/apprentice-

lawyer/the-need-to-revisit-anachronistic-criminal-

contempt-laws-in-india 
48 Delhi Judicial Service v. State of Gujarat and Ors, 

A.I.R. 1991 S.C. 2176 
49 Sukhdev Singh Sodhi v. The chief Justice and 

Judges of the PEPSU High Court, 1954 A.I.R. 186 
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statutory enactment.50 The constitutional 

justification for this claim can be found in 

Article 142(2), where the Constitution itself 

has subordinated various procedural 

aspects of the Supreme Court’s contempt 

power to any Parliamentary enactment on 

this point. Additionally, Entry 77 List I of 

the VII Schedule, empowers the Parliament 

to make laws to regulate the powers of the 

Supreme Court including the ‘power to 

punish for contempt’.  

51 

Various attempts have been made to 

introduce statutory limitations on the 

contempt power of Constitutional Courts.  

Prior to independence, the Contempt of 

Courts Act, 1926 was the first statute on this 

subject. But the Act failed to achieve the 

much-needed uniformity in law, mainly due 

 
50 Mriganka Shekhar Dutta & Amba Uttara Kak, 

Contempt of Court: Finding the Limit, 2 NUJS L. 

REV. 55 (2009). 
51https://www.google.com/url?sa=i&url=https%3A

%2F%2Fthewire.in%2Flaw%2Fsupreme-court-

bhagwati-chandrachud-

india&psig=AOvVaw1jDRYIfWtJoC1tWx5YeSi

W&ust=1626728159998000&source=images&cd=

vfe&ved=0CAsQjRxqFwoTCPiX9-

3A7fECFQAAAAAdAAAAABAD 

the refusal of High Courts to bind 

themselves with the procedural standards 

and limits of punishment laid down by the 

Act.52 Further, the post-independence 

legislative history of contempt provisions 

reflects on the efforts of the Parliament to 

achieve uniformity and certainty in 

contempt law, balancing the same with the 

need to retain discretion of the Courts of 

Record on this point. The Contempt of 

Courts Act, 1952, the legislation that 

replaced the 1926 Act, for instance did not 

even provide a definition of contempt- this 

was later cited as an intentional omission 

since the legislature did not have the 

competence to define contempt53. The 1952 

Act was further replaced by the Contempt 

of Courts Act, 1971 which aimed at dealing 

with the shortcomings of its predecessor 

and was based on the recommendations of 

a special committee appointed under the 

chairmanship of HN Sanyal.  The Sanyal 

committee considered the issue of 

legislative competence of the Parliament to 

enact a law on the subject and examined if 

such a law would be applicable to Courts of 

record. In its findings, the committee 

52 The Crown v. Sayyad Habib, A.I.R. 1927 Lah. 

610. 
53 Asim Pandya, Arrogation of Unlimited Contempt 

Power by the Supreme Court- A Hornet’s Nest 

Stirred up Again, LIVE LAW (June 30, 2021, 5:00 

PM) https://www.livelaw.in/columns/arrogation-of-

unlimited-contempt-power-by-the-supreme-court-

a-hornets-nest-stirred-up-again-

163022?infinitescroll=1 
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answered both the questions in affirmative 

and further laid down that there were 

certain limitations that existed on 

Parliament’s power to legislate on this 

matter. The Parliament could not make any 

law that would ‘abrogate, nullify or transfer 

the contempt jurisdiction of Supreme Court 

and High Courts- the same could only be 

done by a Constitutional amendment’.54 

Despite this careful approach, the 1971 Act 

failed to attain its objectives. This is evident 

from the selective approach that the High 

Court and Supreme Court have adopted in 

applying the provisions of this Act which 

have consequently led to the 

inconsistencies in law.55  

The vagueness in contempt law starts at the 

very stage of defining what exactly 

constitutes contempt of the court. Prior to 

the 1971 Act, from trying to distinguish 

between civil and criminal contempt and 

generally defining contempt, the only 

standards available were in the form of 

haphazard and non-uniform judicial 

precedents. Even after the term ‘contempt’ 

was defined by the 1971 Act, there was no 

definition offered regarding what 

constitutes ‘scandalizing the court or what 

prejudices or interferes with course of 

 
54 H.N. SANYAL, Report of the Committee on 

Contempt of Courts, 13 (February, 1963)  

55 Law Commission of India, Review of Contempt of 

Courts Act, 1971, Report No. 274 (April 2018) 

https://lawcommissionofindia.nic.in/reports/Report

274.pdf 

justice’ in matters of criminal contempt. 

This again, left matters to the court’s 

discretion, resulting in an unclear 

understanding of what constitutes contempt 

and an uneven application of the law.  

The 2006 amendment that allowed truth as 

a defence in criminal contempt did not help 

much as the court is left with the discretion 

to decide if the truth is stated in ‘public 

interest and if the request for invoking the 

same is bona fide’56. The (mis)use of this 

discretion is evident from cases like the 

Midday case 57 and more recently Prashant 

Bhushan’s contempt matter58 where the 

question of availability of truth as defence 

was decided on rather subjective grounds. 

Any possible solution needs to take into 

account the fact that discretion in defining 

contempt is a ‘necessary evil’ in the interest 

of justice and any attempt to eliminate the 

same would render the entire law illusory. 

Looking at the experience of other 

jurisdictions like the USA, the practice is 

for the judiciary to exercise self-restraint. 

This would mean applying stricter 

standards while interpreting the meaning of 

56 V. Venkatesan, Truth as a Defence: How Effective 

Is the Amendment of the Contempt of Courts Act, 2 

INDIAN J. Const. L. 164 (2008). 
57 Court on its own motion v. M.K. Tayal and Ors, 

2007 (11) SCALE 604. 
58 Re: Prashant Bhushan and Ors., Suo Motu 

Contempt Petition (Crl.) No.1 of 2020  
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contempt. Reasonable criticism is welcome 

as long as it does not interfere with justice.59 

Uncertainty regarding procedure to be 

followed by the courts while deciding 

contempt cases and extent of punishment 

that may be imposed is another contentious 

issue. In exceptional situations involving 

direct contempt or more commonly, 

‘contempt in the face of court’ it has been 

considered reasonable for courts to adopt a 

summary procedure. However, in view of 

principles of natural justice, the 1971 Act 

under section 14 enumerates the summary 

procedure to be adopted by the Supreme 

Court and High Courts in contempt cases 

before it. These provisions provide for 

certain adequate safeguards that are to be 

followed by the court where the court is 

required to furnish details of charges of the 

accused, grant him an opportunity of being 

heard and take necessary evidence into 

consideration. However, there is no clarity 

on whether these statutory requirements are 

mandatory and if compliance with the same 

can be excused by citing its inherent 

jurisdiction in certain exceptional cases 

 
59 Walter Nelles, Summary Power to Punish for 

Contempt, 31 COLUM. L. REV. 956 (1931). 
60 Gopal Sankaranarayana, The Flying Shoe: How a 

Supreme Court Decision Queers the Pitch Relating 

to in Facie Curiae Contempt, 4 INDIAN J. Const. L. 

71 (2010).  
61 Pallav Sheth v. Custodian, (2001) 7 SCC 549; 

Ponded v. P. Shiv Shanker, (1988) 3 SCC 167 
62 

https://www.google.com/url?sa=i&url=https%3A%

2F%2Fwww.livelaw.in%2Fcolumns%2Fmooring-

where the contempt is apparent.60 The 

Supreme Court, in various cases has 

acknowledged the applicability of 1971 Act 

as to procedural matters61 and has taken 

into account the same while drafting the 

‘Rules to Regulate the Proceedings for 

Contempt of Supreme Court, 1975’.  

62 

On the other hand in some cases,63 the court 

has departed from the mandate of section 

14. In the present case, where the petitioner 

appearing before the Supreme Court hurled 

a shoe at the bench, the requirement of 

issuing notice to the contemnor and 

consequently the opportunity of being 

heard was discarded. The justification 

given by the court was that ‘in such 

exceptional cases, following procedural 

requirements would be redundant’. More 

recently, in Vijay Kurle contempt matter64, 

a similar issue regarding the procedure to 

the-constitution-of-india-back-to-the-constitution-

of-india-

150180&psig=AOvVaw2TAQ5tlt1njbJeiuFrPokR

&ust=1626728380075000&source=images&cd=vf

e&ved=0CAsQjRxqFwoTCLjHytHB7fECFQAAA

AAdAAAAABAD 
63 Leila David (2) v. State of Maharashtra, (2009) 4 

S.C.C. 578. 
64 Re: Vijay Kurle and Ors., Suo Motu Contempt 

Petition (Criminal) No. 2 of 2019  
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be followed with respect to initiation of 

contempt petitions came up. On the point of 

conflict in provisions under the Supreme 

Court rules and the Act, the Apex Court 

reiterated that it is not bound by the 

provisions of the Act. 

It would be pertinent here to learn from the 

experience of other democracies, where 

through gradual statutory and constitutional 

limitations, the contempt power of the 

Courts has been diluted. This was made 

possible by the realization that blindly 

unleashing the contempt whip did more 

harm to the court’s image than good. 

Equipped with this idea, the Courts have 

exercised much needed self-restraint and 

the result is a contempt law that truly 

upholds judicial integrity.  

 
65https://www.google.com/url?sa=i&url=https%3A

%2F%2Fcorporatefinanceinstitute.com%2Fresourc

es%2Fknowledge%2Fother%2Fsocial-

justice%2F&psig=AOvVaw1vL7lv0ifKhfSDns2b6

65 

 

 

 

 

 

HPw&ust=1626735375577000&source=images&c

d=vfe&ved=0CAsQjRxqFwoTCPjy79rb7fECFQA

AAAAdAAAAABAD 
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First Online Constitutional Law 

Lecture organized by CRCLP on: 

 

“Martial Law under Indian 

Constitution – A Historical 

Perspective” 

 

The Centre for Research in Constitutional 

Law and Policy conducted its first Online 

Constitutional Law Lecture on 22nd March, 

2021, on the topic “Martial Law under 

Indian Constitution – A Historical 

Perspective.” The speaker for the session 

was Mr. Khagesh Gautam, Associate 

Professor at Jindal Global Law School. He 

specializes in the core courses on 

Constitutional Law and Evidence and in 

elective courses on Comparative 

Constitutional Law and Forensic Evidence. 

He is also an Assistant Director with Center 

on Public Law & Jurisprudence and an 

Assistant Director with the Mooting and 

Advocacy Program. The lecture began with 

a detailed analysis of the concept and true 

meaning of martial law. With an intriguing 

insight into the Bombay High Court case of 

Emperor v. Charappa Shantirappa, which 

describes the situation when martial law 

was imposed in its truest sense and with de 

jure authority, the lecture moved onto the 

authenticity of proclamation ordinances. 

Discussing landmark judgments like the 

Minerva Mills case and the Bhagat Singh v. 

King Emperor (Lahore Conspiracy Case), 

the lecture ended with an enunciation upon 

the power in a court striking down an 

emergency proclamation. The extremely 

insightful lecture was followed by riveting 

and diverse questions from the audience, 

making the session lively and interactive. 

-Write-up by Jyotika Aggarwal 
(4thYear) 
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Second Online Constitutional Law 

Lecture organized by CRCLP on: 

“Goods and Service Tax- A 

Constitutional Perspective” 

The Centre for Research in Constitutional 

Law and Policy (CRCLP) organized its 

second Online Constitutional Law Lecture 

on 12th April, 2021 by Mr. Amrinder Singh 

on the interesting topic of “Goods and 

Service Tax- A Constitutional 

Perspective”. Mr. Amrinder Singh is a Joint 

Partner at Lakshmi Kumaran & Sridharan, 

Chandigarh. The lecture was attended by 

hon’ble Principal, Dr. Tejinder Kaur, 

respected members of the faculty and 

students from various batches. The lecture 

commenced with an explanation about the 

situation existent prior to the coming of 

GST and the 101st Amendment of the 

Indian Constitution. He explained how 

there was a difficulty in sharing taxes 

between the centre and the states resulting 

in a trust deficit. To resolve this issue the 

80th Constitutional Amendment came into 

force in 2000. Then the working 

mechanism of GST was discussed in detail, 

with special emphasis on Article 246A, 270 

& 271. The concept of compensation to 

states under the GST regime was also 

delved into and a critical analysis of the 

landmark judgement of Mohit Minerals 

Pvt. Ltd. v. Union of India & Ors. (2018) 

(SC) was made. The powers and functions 

of the GST Council were discussed 

elaborately. The lecture concluded by 

leaving a question for the students to 

decide, whether GST is in actual terms 

“One Nation One Tax?”. The lecture was 

followed by an interactive question and 

answer round. 

-Write-up by Preyoshi Bhattacharjee 
(4th Year) 
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FIRST AIL INTRA-INSTITUTE 

JUDGMENT ANALYSIS 

COMPETITION BY AIL CENTRE 

FOR RESEARCH IN 

CONSTITUTIONAL LAW AND 

POLICY (CRCLP) 

 

CRCLP conducted the first AIL Intra-

Institute Judgment Analysis Competition. 

For a student of law, analysing a Judgement 

is of vital importance. There are various 

parameters based on which the decision and 

the opinion of the Court in a Judgement are 

demarcated and analysed. A judgement has 

a history, a present situation of facts in hand 

and a future which it beholds. It affects the 

society and the laws of the country. This 

Competition aimed towards tapping the 

skills of the students of Army Institute of 

Law, Mohali towards the practice of 

critically analysing Judgements from the 

perspective of the Constitution of India, 

which is often referred to as the “grund 

norm”. 

The Judgement to be analysed was Indian 

Young Lawyers Association v. State of 

Kerala, 2018 SCC OnLine SC 1690, that is, 

the Sabrimala Temple case.  

The competition received an overwhelming 

response. Tanvir Sekhon (2002) of the 1st 

year bagged the first position and won a 

certificate of merit and cash prize of Rs. 

2000; and Akshay Rathore (1959) of the 

2nd year was declared the runner-up and 

was awarded a certificate of merit along 

with a cash prize of Rs. 1000.  

-Write-up by Aditi Singh (3rd Year) 
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INDIAN YOUNG LAWYERS ASSOCIATION & ORS VS. 

THE STATE OF KERALA & ORS.  

2018 SCC ONLINE SC 1690 - JUDGEMENT ANALYSIS 

-TANVIR SEKHON (1ST YEAR) 

 
 

1. A BRIEF INTRODUCTION- 

Sabarimala is a Hindu pilgrimage center located at the Periyar tiger reserve in the Western 

Ghat mountain ranges of Pathanamthitta District. The shrine at Sabarimala is an ancient temple 

of Ayyappan known as Sasta and Dharmasasta. In 12th century, Manikandan, a prince of 

Pandalam dynasty, meditated at Sabarimala temple and became one with the divine. 

Manikandan was an avatar of Lord Ayyappan. Lord Ayyappan, the Hindu god, was strongly 

believed to be a ‘Naishtika Brahmachari (eternal celibate).  

The devotees are expected to follow a Vratham (41-day austerity period) prior to the 

pilgrimage. During this period of 41 days, the devotees are expected to strictly follow some 

rules that include consuming only a lacto-vegetarian diet, following celibacy, following 

teetotalism, not using any profanity and having control over anger. The Travancore 

Devaswom Board (TDB) manages the temple. This temple, dedicated to Lord Ayyappan, is 

one of the most famous temples in Kerala.  

As this temple followed a rigorous procedure before allowing men to enter the pilgrimage and 

adhered a lot to ‘celibacy’ and Lord Ayyappan himself was an eternal celibate, the TDB 

argued that only women of a certain age are barred from entering the temple and that it is okay 

to wait till 50 to enter the holy shrine. It is one of the largest annual pilgrimages of the world 

with an estimated 45-50 million devotees visiting every year.  

 

2. FIRST INSTANCE WHEN THE ISSUE OF SABARIMALA TEMPLE WAS RAISED- 

In the case of S. MAHENDRAN VS THE SECRETARY, TRAVANCORE (AIR 1993 KER 42) 

The Kerala High Court restricted the entry of women above the age of 10 and below the age of 

50 from offering worship at Sabarimala shrine as they were in their ‘menstruating age’. 

 



23 | P a g e  

 

 

3. INDIAN YOUNG LAWYERS ASSOCIATION & ORS VS. THE STATE OF KERALA &  

ORS. - 

A group of five women lawyers had challenged rule 3 (b) of the Kerala Hindu Places of 

Public Worship (authorization of entry rules, 1965), which authorizes restriction of women of 

“menstruating age”. They moved the Apex court after Kerala High Court’s verdict.  

Senior Advocate Indira Jaising, who represented the petitioners, argued that the restrictions 

put were a clear violation of article 14, 15 and 17 of the constitution of India. She argued that 

the custom is discriminatory in nature and stigmatized women and that women should be 

allowed to pray at the place of their choice.   

4. KERALA GOVERNMENT’S STANCE- 

While the Kerala government opposed the entry of women in 2016, it told the SC during a 

hearing in 2018 that it was in favour of allowing women to enter and pray in the temple. 

Advocate Jaideep Gupta, representing the state, said that it would support the entry of women 

of all ages into the temple.  

5. BAN ON ENTRY OF WOMEN IN THEIR MENSTRUATING AGE-AN ESSENTIAL PRACTICE 

TO RELIGION? 

DOCTRINE OF ESSENTIALITY-This doctrine was invented by a 7-judge bench of the supreme 

court in the ‘Shirur Mutt’ case in 1954. The court held that the term religion will cover all the 

rituals and practices essential to a religion and took upon itself the responsibility of determining 

the essential and non-essential practice of a religion. 

 

THE BENCH HAD TWO OPPOSING VIEWS ON THIS PARTICULAR MATTER OF CONCERN- JUSTICE 

D Y CHANDRACHUD WAS OF THE THAT THIS PARTICULAR PRACTICE DOES NOT VIOLATE THE 

‘ESSENTIAL PRACTICE TEST’. HOWEVER, JUSTICE INDU MALHOTRA WAS OF THE OPPOSITE 

OPINION. 
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ACCORDING TO JUSTICE D Y CHANDRACHUD- 

"Essentiality" test and "the core of issue is whether Constitution overrides all other aspects. If 

yes, then nobody can exclude a class of women from visiting temple" "I go beyond the 

essentiality test. Essentiality aspect has taken charge of Article 25 (freedom of conscience and 

free profession, practice and propagation of religion). under the Constitution, but it should not 

be so. Because of the fact that something is essential to the religion it becomes inviolable,". 

Calling the practice to ban entry to women between the ages of ten and fifty at the Ayyappa 

temple at Sabarimala as "a form of untouchability", Justice DY Chandrachud said, "Religion 

cannot be cover to deny women the right to worship." He went on to say, "To treat women as 

children of a lesser god is to blink at constitutional morality." 

Due to this essentiality doctrine, judges including the Supreme Court judges are now assuming 

a "theological mantle" which we are not expected to do, he said. "The test should be whether 

a practice subscribes to the Constitution irrespective of whether it is essential or not”, Justice 

Chandrachud said. 

At the outset, lawyer Deepak said Lord Ayyappan of the Sabarimala is a "juristic person" for 

the purposes of property ownership and taxes and hence, he equally has rights under Article 21 

(protection of life and personal liberty), 25 (freedom to practice religion) and 26 (freedom to 

manage religious affair) of the Constitution. 

 

ACCORDING TO JUSTICE INDU MALHOTRA- 

Justice Malhotra observed that a religion can lay down a code of ethics, and also prescribe 

rituals, ceremonies etc. which are also regarded as an integral part of religion and hence are to 

be protected as a religious belief. She said, "The religious practice of restricting the entry of 

women between the age 10 and 50 is in pursuance with the essential religious practice followed 

by the respondents, the said restrictions had been consistent, followed at the Sabarimala temple 

for years.” 

ACCORDING TO LORD AYYAPPAN FOLLOWERS- 

Restricting women in the realm of menstruating age (between 10 and 50 years of age) from 

entering Sabarimala temple comes within their ‘essential religious practices’ as Lord Ayyappan 

was himself an eternal celibate and being a juristic person before the eyes of law, he possesses 
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rights.  

However, it was ultimately decided (unanimously) that this practise did not fall under the realm 

of ‘essential religious practice’. 

6. THE CONTROVERSY OF ARTICLE 25 AND 26 OF THE CONSTITUTION- 

Article 25 of the Indian constitution deals with Freedom of conscience and free profession, 

practice and propagation of religion.  

However, it is subject to restriction by the state on 4 grounds- 

1. public order  

2. morality 

3. health  

4. other provisions of this Part (part-3 of the constitution) 

The article which impacted the final judgement by a large margin is article 25(2)(b) 

It states that nothing in this article shall affect the operation of any existing law or prevent the 

State from making any law providing for social welfare and reform or the throwing open of Hindu 

religious institutions of a public character to all classes and sections of Hindus.  

Article 26 deals with Freedom to manage religious affairs- 

However, it is subject to restriction by the state on 3 grounds- 

1. public order 

2. Morality  

3. Health 

It states every religious denomination or any section thereof shall have the right- 

(a) to establish and maintain institutions for religious and charitable purposes; 

(b) to manage its own affairs in matters of religion; 

(c) to own and acquire movable and immovable property; and 

(d) to administer such property in accordance with law. 
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ANALYSIS- 

If you carefully observe, article 25 deals with ‘Hindu religious institutions’, and article 26 deals 

with a ‘religious denomination’. Another point to note here is that both these articles are subject 

to restriction by the state on some grounds, three of which are common- public order, Morality 

and Health. However, the ground of violation of fundamental rights(part-3) is only included in 

section 25.  

Hence, if it is approved that the religious followers of Sabarimala fall under the category of a 

‘religious denomination’, then, not allowing women is Sabarimala would not constitute a 

wrong as article 26 does not include ‘violation of fundamental rights’ as a valid ground for 

being subject to restriction by the state. However, if the group is considered as a ‘Hindu 

religious institutions’, then the result would be vice versa as ‘violation of fundamental rights’ 

is a valid ground for being subject to restriction by the state under article 25 of the constitution 

of India.  

It was argued that the ‘Lord Ayyappan’ followers were a ‘religious denomination’ and the 

practice that they followed (ban on entry of women) was an ‘essential practice’ to their religion 

and hence, the court could not invoke ‘violation of fundamental rights’ as it was not a valid 

ground of being subject to restrictions by the state under article 26 of the constitution. 

However, the apex court held that the followers of Lord Ayyappan do not fall under the 

definition of a ‘religious denomination’ as it did not satisfy the requirements of becoming a 

religious denomination. 

Though, the respondents urged that the pilgrims coming to visit the Sabarimala temple being 

devotees of Lord Ayyappa are addressed as Ayyappans and that they are a religious 

denomination, was unacceptable. There is no identified group called Ayyappans. Every Hindu 

devotee can go to the temple. There is no identified sect, Sabarimala temple is a public religious 

endowment and there are no exclusive identified followers of the cult. Devotees of Lord 

Ayyappa are just Hindus and do not constitute a separate religious denomination. For a 

religious denomination, there must be new methodology provided for a religion. Mere 

observance of certain practices, even though from a long time, does not make it a distinct 

religion on that account.  
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 Rather, the followers were a ‘Hindu religious institutions’ as per the apex court which 

inevitably meant that article 25 of the Indian Constitution would be applied in the current 

scenario. It can be further deduced that this meant the application of article 14 and article 15 

would take place in this matter as ‘violation of fundamental rights’ is a valid ground of being 

subject to restrictions by the state under article 25 of the constitution of India. Hence, the court 

found this practise to be violative of the fundamental rights enshrined under the constitution. 

 

7. The Final Verdict 

The Supreme court in 2018 allowed women of all ages in the Ayyappa temple at Sabarimala 

in Kerala. The five-judge constitution bench headed by Justice Dipak Mishra, in a 4:1 verdict, 

said banning the entry of women in Sabarimala temple is gender discrimination and the practice 

violates rights of Hindu women. While Justice R F Nariman and D Y Chandrachud concurred 

with the CJI and Justice A M Khanwilkar, Justice Indu Malhotra gave dissenting verdict.  

OBSERVATIONS OF JUSTICE INDU MALHOTRA-  

 Justice Malhotra, the only woman in the bench said that the petition did not deserve to 

be entertained  

 She was of the view that it is not for the courts to determine which religious practices 

are to be struck down except in issues of social evil like “sati”.  

 She also said, ‘Issues of deep religious sentiments should not be ordinarily interfered 

by the court.’ 

 Adding to this, she also said, “the Sabarimala temple and deity is protected under article 

25 of the constitution of India and the religious practices should not be solely tested on 

the basis of article 14”. 

 “Notions of rationality cannot be invoked in matters of religion”, said Justice Indu 

Malhotra, adding, “What constitutes essential religious practice is for the religious 

community to decide, not for the court.”66 

  

 
66 https://timesofindia.indiatimes.com/india/sabarimala-verdict-5-key-reasons-why-justice-indu-malhotra-

differed-with-majority-view/articleshow/65997997.cms 
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8. CURRENT SCENARIO- 

Ground Reality- 

The temple is open for worship only on the days of Mandalapooja (approximately 15 

November to 26 November), Makaravilakku or makar sakranti (14 January) and Maha vishuka 

sakranti (14 April) and first five days of each Malyalam month. 

Although, the judgement has been passed in favour of women, the local people in Kerala 

themselves are adamant and fixed-minded to the age-old practice of not letting women enter 

the temple.  

 

9. OTHER MOVEMENTS WHICH IMPACTED THE JUDGEMENT-  

FEMINISM- 

There has been a surge of feminism in the contemporary era. Section 497 of Indian Penal Code 

had also been scraped (in 2018) in the case of Joseph Shine vs Union of India which 

decriminalized the act of adultery as it was not gender-neutral and was considered anti-women. 

During the hearing of this case, the third wave of ‘feminism’, the first being originated in the 

US which empowered women.   

SECULARISM- 

If this case would have occurred in a country like US, the state would not have interfered in 

this matter as there, the state does not interfere with religion and the religion does not interfere 

with the state. In such a case, the state and religion are in a state of divorce which is why this 

system is known as ‘western form of secularism’. There exists a wall between the two however, 

in the case of India, there is no wall between the two. Although the state has a ‘closed eye’ 

towards religion and everyone is entitled to practice their religion freely, if any community in 

the name of religion hinders public order, morality or health of the nation, the eyes of the state 

would open and it would take up the matter in its own hands.  This is what we call ‘watchful 

ambivalence’. We are not against any religion neither do we have any state religion. 

10. Thoughts on the judgement- 

 The final judgement is undoubtedly revolutionary and path-breaking. It greased the realm of 

social integration and also enhanced the position of ‘feminist jurisprudence’. It was 
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successful in filling up the lacunae in the previous Kerala High Court judgement and scrapped 

section 3 (b) of the Kerala Hindu Places of Public Worship (authorization of entry rules, 1965). 

What makes this judgement one of the most interesting landmark judgements is the interplay 

of article 14, 15 and 25, arguably one of the most important articles enshrined upon us by the 

constitution and when these articles are juxtaposed, they raise a deeper question of law which 

transcends codified laws as the matter is regarding the trinity of liberty, equality and dignity. 

The apex court proves that the constitutional freedoms ought not to be inhibited by the dictate 

of social norms or popular morality. This also raises the idea of ‘constitutional morality’ which 

deals with coordination between conflicting interests of different people and the administrative 

cooperation to resolve them amicably without any confrontation amongst the various groups 

working for the realization of their ends at any cost and it is also regarded as an epitome of 

paramount reverence of the constitution. Holistically, it is definitely one of the most important 

and needed hallmark judgements of the decade involving controversial questions of law.
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